


WISCONSIN 
LAW REVIEW 





VOLUME 1980 





University of Wisconsin Law School 
Madison, Wisconsin 


Copyright 1981 by the University of Wisconsin 





Rs AUTHOR INDEX TO ARTICLES 


ABRAMOvSKY, ABRAHAM: A Critical Evaluation of the American Transfer of 

Penal Sanctions Policy 25 
Aversacn, Carw A.: The Relation of Legal Systems to Social Change 1227 
Bercer, Raout: Congressional Contraction of Federal Jurisdiction 801 
Brucuey, Stuart: The Impact of Concern for the Security of Property Rights 

on the Early American Public 1135 
Cantor, Norman L.: Buffalo Forge and Injunctions Against Employer Breaches 

of Collective Bargaining Agreements 247 
Current, Ricnarp N.: Willard Hurst As a Wisconsin Historian 1215 
FaRNSLEY, DoucLass CHARLES ELLERBE: Gambling and the Law: The Wisconsin 

Experience, 1848-1980 811 
Hunt, Rosert S.: Law and Land in a Stateless Society 1191 
Kut wer, STAN.ey I.: Forging a Legend: The Treason of Tokyo Rose 1341 
Matz, Eart M.: Some Thoughts on the Death of Stare Decisis in 

Constitutional Law 467 
Morormura, Hirosut: Protecting Outside Shareholders in a Corporate 

Subsidiary: A Comparative Look at the Private and Judicial Roles in the 

United States and Germany 61 
Murpuy, Marcia GAuGHAN: Investment Regulation of Multiemployer Plans: An 

Alternative to ERISA’s Title IV 641 
PotuTo, JOSEPHINE R.: An Operational Plan for Realistic Prison Employment 291 
Scueiper, Harry N.: Public Economic Policy and the American Legal System: 

Historical Perspectives 1159 
Setvin, Mo.ty: The Public Trust Doctrine in American Law and Economic 

Policy, 1789-1920 1403 
StronG, GRAHAM: Fault, Threat and the Predicates of Criminal Liability 441 
TusHNET, Mark: Post-Realist Legal Scholarship 1383 
Wesson, MARIANNE: The Privilege Against Self-Incrimination in Civil 

Commitment Proceedings 697 


MS TITLE INDEX TO ARTICLES a 


BurFaLo Force AND INJUNCTIONS AGAINST EMPLOYER BREACHES OF COLLECTIVE 
BARGAINING AGREEMENTS: Norman L. Cantor 

CONGRESSIONAL CONTRACTION OF FEDERAL JURISDICTION: Raoul Berger 

A Critica, EVALUATION OF THE AMERICA TRANSFER OF PENAL SANCTIONS POLICY: 
Abraham Abramousky 

FauLt, THREAT AND THE PREDICATES OF CRIMINAL LiaBiLITY: Graham Strong 

ForGcinG A LEGEND: THE TREASON OF Tokyo Rose: 
Stanley I. Kutler 

GAMBLING AND THE LAw: THE WiscONSIN EXPERIENCE, 1848-1980: Douglass 
Charles Ellerbe Farnsley 

Tue Impact oF CONCERN FOR THE SECURITY OF PrRopeRTY RIGHTS ON THE EARLY 
AMERICAN Pustic: Stuart Bruchey 

INVESTMENT REGULATION OF MULTIEMPLOYER PLANS: AN ALTERNATIVE TO ERISA’S 
TitLe IV: Marcia Gaughan Murphy 641 

Law AND LAND IN A STATELEss Society: Robert S. Hunt 1191 

AN OPERATIONAL PLAN FOR REALISTIC PRISON EMPLOYMENT: Josephine R. Potuto 291 

Post-Reauist Lecat Scuovarsuip: Mark Tushnet 1383 

Tue Privitece AGAINST SELF-INCRIMINATION IN CrviL COMMITMENT PROCEEDINGS: 
Marianne Wesson 697 





1980:ii Index 


PROTECTING OuTsIDE SHAREHOLDERS IN A CORPORATE SuBsIDIARY: A COMPARATIVE 
LOOK AT THE PRIVATE AND JuDICIAL ROLEs IN THE UN'TED STATES AND 
Germany: Hiroshi Motormura 
Pusiic Economic Po.icy AND THE AMERICAN LEGAL System: HisTORICAL 
Perspectives: Harry N. Scheiber 
Tue Pusiic Trust Doctrine in AMERICAN Law AND Economic Poticy, 1789- 
1920: Molly Selvin 
Tue Revation or Lecat Systems To Sociat CuHance: Carl A. Auerbach 
Some THOUGHTS ON THE DeatH oF Stare Decisis 1n ConsTITuTIONAL Law: Earl 
M. Maltz 467 
Witiarp Hurst As a Wisconsin Historian: Richard N. Current 1215 


A a a eS SUBJECT IXDEXX EEE 


APPELLATE PROCEDURE 


Presumptive Intent Jury Instructions After Sandstrom 


ATTORNEYS 


Access to the Work Product of a Disqualified Attorney 


BANKS AND BANKING 


Bank Holding Companies Attempt to Enter a Forbidden Market—Investment 
Company Institute v. Board of Governors of the Federal Reserve System 
The Electronic Fund Transfer Act—A Departure from Articles Three and Four 

of the Uniform Commercial Code 
Tender Offers and “Chinese Walls”: A Bank’s Duty of Confidentiality When 
Financing Acquisition of a Customer 


CHURCHES 


Brave New World Revisited—Fifteen Years of Chemical Sacraments 


CIVIL PROCEDURE 


Access to the Work Product of a Disqualified Attorney 

Constitutional Protection of Critical Speech and the Public Figure Doctrine: 
Retreat by Reaffirmation 

Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 


COLLECTIVE BARGAINING 


Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 

Murphy: Investment Regulation of Multiemployer Plans: An Alternative to 
ERISA’ Title IV 

Union Security in the Public Sector: Defining Political Expenditures Related to 
Collective Bargaining 





WISCONSIN LAW REVIEW 


COMMERCIAL LAW 


A County As a Merchant Under the Uniform Commercial Code 194 
The Electronic Fund Transfer Act—A Departure from Articles Three and Four 
of the Uniform Commercial Code 1008 


COMMITMENT 


Madness and Medicine: The Forcible Administration of Psychotropic Drugs 

Repeal of the Wisconsin Sex Crimes Act 

The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 

Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 


COMPARATIVE LAW 


Motormura: Protecting Outside Shareholders in a Corporate Subsidiary: A 
Comparative Look at the Private and Judicial Roles in the United States 
and Germany 


CONFLICT OF INTEREST 


Access to the Work Product of a Disqualified Attorney 
Bank Holding Companies Attempt To Enter a Forbidden Market—Investment 
Company Institute v. Board of Governors of the Federal Reserve System 


CONGRESSIONAL IMMUNITY & LIABILITY 


Constitutional Protection of Critical Speech and the Public Figure Doctrine: 
Retreat by Reaffirmation 


CONSCIENTIOUS OBJECTORS 
War Tax Refusal Under the Free Exercise Clause 


CONSPIRACY 


Private Party Liability in Section 1983 Actions Alleging Conspiracy with 
Absolutely-Immune State Actors 


CONSTITUTIONAL HISTORY 


Berger: Congressional Contraction of Federal Jurisdiction 


CONSTITUTIONAL LAW 


Abramovsky: A Critical Evaluation of the American Transfer of Penal 
Sanctions Policy 

Application of Gipson’s Unanimous Verdict Rationale to the Wisconsin Party to 
a Crime Statute 

Berger: Congressional Contraction of Federal Jurisdiction 

Brave New World Revisited—Fifteen Years of Chemical Sacraments 

Constitutional Protection of Critical Speech and the Public Figure Doctrine: 
Retreat by Reaffirmation 

Executive Orders of the Wisconsin Governor 





1980:ii Index 


First Amendment-Based Attacks on Wisconsin “Attendance Area” Statutes 

Madness and Medicine: The Forcible Administration of Psychotropic Drugs 

Maltz: Some Thoughts on the Death of Stare Decisis in Constitutional Law 

Presumptive Intent Jury Instructions After Sandstrom 

Private Party Liability in Section 1983 Actions Alleging Conspiracy with 
Absolutely-Immune State Actors 

The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 

War Tax Refusal Under the Free Exercise Clause 

Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 


CONSUMER PROTECTION 
The Electronic Fund Transfer Act—A Departure from Articles Three and Four 
of the Uniform Commercial Code 


CORPORATIONS 


Motormura: Protecting Outside Shareholders in a Corporate Subsidiary: A 
Comparative Look at the Private and Judicial Roles in the United States 
and Germany 

Rationalizing Liability for Nondisclosure Under 10b-5: Equal Access to 
Information and United States v. Chiarella 


CORPORATIONS: CONSOLIDATIONS 
AND MERGER 


Tender Offers and “Chinese Walls”: A Bank’s Duty of Confidentiality When 
Financing Acquisition of a Customer 
CORPORATIONS: STOCKHOLDERS 


Motormura: Protecting Outside Shareholders in a Corporate Subsidiary: A 
Comparative Look at the Private and Judicial Roles in the United States 
and Germany 


COUNTIES 


A County As a Merchant Under the Uniform Commercial Code 


CRIMINAL JUSTICE, ADMIN. of 


Strong: Fault, Threat and the Predicates of Criminal Liability 


CRIMINAL LAW 


Application of Gipson’s Unanimous Verdict Rationale to the Wisconsin Party to 
a Crime Statute 

Farnsley: Gambling and the Law: The Wisconsin Experience, 1848-1980 

Repeal of the Wisconsin Sex Crimes Act 

Strong: Fault, Threat and the Predicates of Criminal Liability 





WISCONSIN LAW REVIEW 
CRIMINAL PROCEDURE 


Abramovsky: A Critical Evaluation of the American Transfer of Penal 
Sanctions Policy 

Application of Gipson’s Unanimous Verdict Rationale to the Wisconsin Party to 
a Crime Statute 

Presumptive Intent Jury Instructions After Sandstrom 

Repeal of the Wisconsin Sex Crimes Act 

The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 


CRIMINAL RESPONSIBILITY 


Strong: Fault, Threat and the Predicates of Criminal Liability 


DAMAGES 


A Reassessment of “Wrongful Life” and “Wrongful Birth” 


DISCOVERY 


Access to the Work Product of a Disqualified Attorney 


DRUGS 


Brave New World Revisited—Fifteen Years of Chemical Sacraments 
Madness and Medicine: The Forcible Administration of Psychotropic Drugs 


DUE PROCESS OF LAW 


Abramovsky: A Critical Evaluation of the American Transfer of Penal 
Sanctions Policy 

Application of Gipson’s Unanimous Verdict Rationale to the Wisconsin Party to 
a Crime Statute 

Presumptive Intent Jury Instructions After Sandstrom 

The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 


EMPLOYER AND EMPLOYEE 


Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 

Murphy: Investment Regulation of Multiemployer Plans: An Alternative to 
ERISA’s Title IV 


EMPLOYER LIABILITY 


Murphy: Jnvestment Regulation of Multiemployer Plans: An Alternative to 
ERISA’s Title IV 


EQUAL PROTECTION 


The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 





1980:ii Index 


EQUITABLE REMEDIES 


Construction Lien Claimants’ Rights Against Purchase Contract Interests: The 
Role of Equitable Conversion 


EVIDENCE 


The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 
Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 
EXECUTIVE POWER 


Executive Orders of the Wisconsin Governor 


FEDERALISM 


Berger: Congressional Contraction of Federal Jurisdiction 


FIDUCIARY RELATIONSHIPS 


Murphy: Investment Regulation of Multiemployer Plans: An Alternative to 
ERISA’s Title IV 

Rationalizing Liability for Nondisclosure Under 10b-5: Equal Access to 
Information and United States v. Chiarella 

Tender Offers and “Chinese Walls”: A Bank’s Duty of Confidentiality When 
Financing Acquisition of a Customer 


FREEDOM OF RELIGION 


Brave New World Revisited—Fifteen Years of Chemical Sacraments 
First Amendment-Based Attacks on Wisconsin “Attendance Area” Statutes 
War Tax Refusal Under the Free Exercise Clause 


GAMBLING 


Farnsley: Gambling and the Law: The Wisconsin Experience, 1848-1980 


GOVERNMENT CONTRACTS 


A County As a Merchant Under the Uniform Commercial Code 


GOVERNMENT IMMUNITY 
AND LIABILITY 


Private Party Liability in Section 1983 Actions Alleging Conspiracy with 
Absolutely-Immune State Actors 


GOVERNORS 


Executive Orders of the Wisconsin Governor 


HOMICIDE 


Presumptive Intent Jury Instructions After Sandstrom 





WISCONSIN LAW REVIEW 


INCOMPETENTS 


Madness and Medicine: The Forcible Administration of Psychotropic Drugs 
Wesson: The Privilege Against Sefi-Incrimination in Civil Commitment 
Proceedings 


INFORMED CONSENT 


Madness and Medicine: The Forcible Administration of Psychotropic Drugs 


INJUNCTIONS 
Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 
INSANITY 


Madness and Medicine: The Forcible Administration of Psychotropic Drugs 

The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 

Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 


INSTRUCTIONS TO JURIES 


Application of Gipson’s Unanimous Verdict Rationale to the Wisconsin Party to 
a Crime Statute 
Presumptive Intent Jury Instructions After Sandstrom 
INVESTMENT COMPANIES 
Bank Holding Companies Attempt To Enter a Forbidden Market—Investment 
Company Institute v. Board of Governors of the Federal Reserve System 


JUDICIAL REVIEW 


Berger: Congressional Contraction of Federal Jurisdiction 


JURISDICTION 


Berger: Congressional Contraction of Federal Jurisdiction 


JURISPRUDENCE 


Farnsley: Gambling and the Law: The Wisconsin Experience, 1848-1980 

Maltz: Some Thoughts on the Death of Stare Decisis in Constitutional Law 

Motormura: Protecting Outside Shareholders in a Corporate Subsidiary: A 
Comparative Look at the Private and Judicial Roles in the United States 
and Germany 

Strong: Fault, Threat and the Predicates of Criminal Liability 


LABOR LAW 


Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 





1980:ii Index 


Union Security in the Public Sector: Defining Political Expenditures Related to 
Collective Bargaining 


LABOR-MANAGEMENT RELATIONS 


Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 


LEGAL ETHICS 
Access to the Work Product of a Disqualified Attorney 


LEGAL HISTORY 


Auerbach: The Relation of Legal Systems to Social Change 

Bruchey: The Impact of Concern for the Security of Property Rights on the 
Early American Public 

Current: Willard Hurst As a Wisconsin Historian 

Hunt: Law and Land in a Stateless Society 

Kutler: Forging a Legend: The Treason of Tokyo Rose 

Murphy: Willard Hurst As a Supervisor of Legal Historical Research 

Scheiber: Public Economic Policy and the American Legal System: Historical 
Perspectives 

Selvin: The Public Trust Doctrine in American Law and Economic Policy, 
1789-1920 

Tushnet: Post-Realist Legal Scholarship 


LEGISLATION 
Bank Holding Companies Attempt To Enter a Forbidden Market—Investment 
Company Institute v. Board of Governors of the Federal Reserve System 
LEGISLATION: WISCONSIN 
Farnsley: Gambling and the Law: The Wisconsin Experience, 1848-1980 
Repeal of the Wisconsin Sex Crimes Act 
MECHANICS LIENS 
Construction Lien Claimants’ Rights Against Purchase Contract Interests: The 
Role of Equitable Conversion 
MEDICAL JURISPRUDENCE 
Madness and Medicine: The Forcible Administration of Psychotropic Drugs 
A Reassessment of “Wrongful Life” and “Wrongful Birth” 
MENTAL HEALTH 


Madness and Medicine: The Forcible Administration of Psychotropic Drugs 

Repeal of the Wisconsin Sex Crimes Act 

The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 

Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 





WISCONSIN LAW REVIEW 


MUNICIPAL CORPORATIONS 


A County As a Merchant Under the Uniform Commercial Code 


MUTUAL FUNDS 


Bank Holding Companies Attempt To Enter a Forbidden Market—Investment 
Company Institute v. Board of Governors of the Federal Reserve System 


PARENT AND CHILD 


A Reassessment of “Wrongful Life” and “Wrongful Birth” 


PENEOLOGY 


Potuto: An Operational Plan for Realistic Prison Employment 


PENSION PLANS 
Murphy: Investment Regulation of Multiemployer Plans: An Alternative to 
ERISA’s Title IV 
PHYSICIANS AND SURGEONS 


A Reassessment of “Wrongful Life” and “Wrongful Birth” 


PRECEDENTS 


Maltz: Some Thoughts on the Death of Stare Decisis in Constitutional Law 


PRISONS AND PRISONERS 


Abramovsky: A Critical Evaluation of the American Transfer of Penal 
Sanctions Policy 
Potuto: An Operational Plan for Realistic Prison Employment 


PRIVILEGED COMMUNICATIONS 


Access to the Work Product of a Disqualified Attorney 

Tender Offers and “Chinese Walls”: A Bank’s Duty of Confidentiality When 
Financing Acquisition of a Customer 

Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 


PRIVILEGES 


Private Party Liability in Section 1983 Actions Alleging Conspiracy with 
Absolutely-Immune State Actors 


REHABILITATION OF CRIMINALS 


Potuto: An Operational Plan for Realistic Prison Employment 
Repeal of the Wisconsin Sex Crimes Act 





1980:ii Index 


REAL PROPERTY 


Construction Lien Claimants’ Rights Against Purchase Contract Interests: The 
Role of Equitable Conversion 


RIGHT OF PRIVACY 


Madness and Medicine: The Forcible Administration of Psychotropic Drugs 


SCHOOLS AND SCHOOL DISTRICTS: FINANCE 


First Amendment-Based Attacks on Wisconsin “Attendance Area” Statutes 


SECURITIES 


Rationalizing Liability for Nondisclosure Under 10b-5: Equal Access to 
Information and United States v. Chiarella 


SECURITIES: FRAUD 


Rationalizing Liability for Nondisclosure Under 10b-5: Equal Access to 
Information and United States v. Chiarella 


SECURITIES: INSIDER TRAPPING 


Rationalizing Liability for Nondisclosure Under 10b-5: Equal Access to 
Information and United States v. Chiarella 


SELF-INCRIMINATION 


Wesson: The Privilege Against Self-Incrimination in Civil Commitment 
Proceedings 


SENTENCING 


Repeal of the Wisconsin Sex Crimes Act 
The Validity of the Dangerousness Standard for Recommitment of Persons 
Found Not Guilty by Reason of Mental Disease or Defect 


SEPARATION OF POWERS 


Executive Orders of the Wisconsin Governor 


STARE DECISIS 


Maltz: Some Thoughts on the Death of Stare Decisis in Constitutional Law 


STATES’ RIGHTS 


Berger: Congressional Contraction of Federal Jurisdiction 


TAXATION 
War Tax Refusal Under the Free Exercise Clause 


TITLE TO LAND 





xii WISCONSIN LAW REVIEW 


Construction Lien Claimants’ Rights Against Purchase Contract Interests: The 
Role of Equitable Conversion 
TORTS 
Constitutional Protection of Critical Speech and the Public Figure Doctrine: 
Retreat by Reaffirmation 
A Reassessment of “Wrongful Life” and “Wrongful Birth” 
TREATIES 


Abramovsky: A Critical Evaluation of the American Transfer of Penal 
Sanctions Policy 


UNFAIR LABOR PRACTICES 
Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 


UNIONS 


Cantor: Buffalo Forge and Injunctions Against Employer Breaches of Collective 
Bargaining Agreements 

Union Security in the Public Sector: Defining Political Expenditures Related to 
Collective Bargaining 


VENDORS AND PURCHASERS 


Construction Lien Claimants’ Rights Against Purchase Contract Interests: The 
Role of Equitable Conversion 


VERDICT 


Application of Gipson’s Unanimous Verdict Rationale to the Wisconsin Party to 
a Crime Statute 











